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TAXATION ADMINISTRATION AMENDMENT BILL 2018 
REVENUE LAWS AMENDMENT BILL 2018 

Cognate Debate 
Leave granted for the Taxation Administration Amendment Bill 2018 and the Revenue Laws Amendment Bill 2018 
to be considered cognately. 

Second Reading — Cognate Debate 
Resumed from 4 April. 
HON DR STEVE THOMAS (South West) [2.14 pm]: We are dealing with the Revenue Laws Amendment Bill 2018 
and the Taxation Administration Amendment Bill 2018. I will primarily address most of my remarks to the 
Revenue Laws Amendment Bill 2018. Can I say at the outset that it is the intent of the Liberal Party to support the 
legislation and, hopefully, have a reasonably interesting and robust discussion as we go along. 

The first question before the house today is: why are we discussing the tightening of rules around trusts, family 
trusts and unit trusts? The answer is that it is a bit like the federal taxation legislation, which started as a fairly 
small document in a fairly simple process. The federal taxation legislation has moved from one tome to fill up the 
entire wall of a library, because it is an immensely complex process. Every time a government of whichever colour 
decides to try to tighten the regulations to enforce taxation in any form, obviously people with a vested interest in 
doing so find very clever and imaginative ways to avoid paying any additional taxes or duties. 
Although I can accept the proposition by the eminent Australian Kerry Packer, who believed that money was better 
off in his pocket than the government’s because he spent it more wisely—I am sure that we could debate that 
proposition for some time—the reality is that the government has to make sure that it is collecting adequate and 
just revenues, and, most importantly, that those revenues are collected in a fair and just manner. It is not appropriate 
for someone who has the capacity to set up a more complicated taxation arrangement to avoid paying the duties 
and taxes that somebody who lacks that capacity has to pay. This piece of legislation before the house is aimed at 
trying to make sure that people who use those commonly used family trusts, in particular, but also some corporate 
structures, are unable to avoid the duties that they would normally pay to the state government. For that reason, 
based on the fact that we are looking at an appropriate financial fairness rather than simply another tax gouge, the 
Liberal Party will be supporting the legislation, as it did in the other place. 
Let us have a look at a little bit of history. Of course, as we continue on our path towards economic literacy, which 
is obviously our goal over this term of Parliament, we need to look at where we have come from and why trusts, 
unit trusts, family trusts, corporations and limited liability exists in order to understand why we need to have this 
legislation. The reality is that there is a very long history of people trying to find an alternative legal entity in which 
to park property and profit. For those who think that this is a fairly new proposition, let me say that the concept 
has been around for a fairly long time. It is probably coming to the end of its first trial period, if you will. The idea 
that an individual might not only hold property and earn profit but also have a second entity that is, in effect, a legal 
entity that is not a human entity is not new. It was first promulgated in the Roman Empire many, many years ago. 
That has been out of vogue for some time. The Roman Empire first recognised that there may well be a need for 
individuals and groups to hold — 
Hon Rick Mazza: That’s a very long precedent you’ve got. 
Hon Dr STEVE THOMAS: It is very long, yes. We are going to work through a little bit of the precedent here. 
Several members interjected. 
The PRESIDENT: Members! There is one person speaking. I am finding it a little bit hard to hear him. 
Hon Dr STEVE THOMAS: I do not think any members in the chamber were present in the Roman Empire at the 
time, so I shall proceed with the knowledge that I have. Within the Roman Empire, it was recognised that people 
might need to apply a legal entity separate from a human entity to hold assets and perhaps to operate a business. 
In those early days—as occurred through the next millennia and a half or so—this application was generally restricted 
to religious organisations and the extension of power for those in charge, particularly that of the Roman emperors. It 
was recognised very early on that there had to be a separate entity. Interestingly, that eventually morphed into 
a corporate entity and, again, a corporate entity is of course a legal entity, separate from the individual. An individual 
may hold assets and earn an income, but also may control a separate legal entity that sits over the other side and 
holds assets and has an income. It eventually morphed into a corporate structure, and I think the word “share” 
came from the French around 1600, but there is also a conflicting theory that it came from those investing in ships 
going to the New World. They could invest their money and own a share of the cargo, and their share of the cargo, 
when it arrived back in the old country, represented their income. If the cargo unfortunately went to the bottom as 
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a result of bad weather or was picked up by pirates, they lost their share. That is another theory about where the 
issuing of shares came from. 
Throughout Europe at that time, around 1600, there was an expansion of legal entities representing ownership of land, 
businesses and profit. A good example of that, for those members who are history buffs—I know Hon Aaron Stonehouse 
is a history buff; he is not dissenting!—is actually probably the first and best model of corporate structure: the 
East India Company. For members who have a penchant for both economics and history, prior to that the 
Knights Templar were given licence by the Pope to develop enormous business structures around Europe in the 
period between the twelfth and fifteenth centuries. They effectively ran their own banks; people could walk in at 
one end of Europe and get a promissory note, and exchange coins for it at the other end. 
Hon Jim Chown interjected. 
Hon Dr STEVE THOMAS: Well, yes. There was a problem, of course, in the end, when the Pope withdrew his 
support and ultimately had them slaughtered, but that is a slightly different story. What Hon Jim Chown says—I do 
not think he was there; I will make the assumption that this is a reflective story and not lived history!—is absolutely 
right: a subsequent Pope, a couple of hundred years later, withdrew his support for the Knights Templar, and they 
were ultimately slaughtered on Friday the thirteenth, which is why that date has a very negative connotation now 
for those who are a little superstitious. The Knights Templar originally had a massive capacity to conduct business 
because of the support they received from the Pope; this is not a new thing. 

The early examples probably reached a peak with the East India Company. Again, for members who may not 
know, the East India Company was set up for Britain to invest in India, the jewel in the crown of the British Empire. 
That company for many, many years effectively ran India as a de facto government. It was the first company to 
set up the particular corporate structure through which wealthy individuals in England would invest in the East India 
Company, and the company made massive profits—in many cases, by ripping off the local native Indian population—
over a long period. We will come back to whether that is a corporate structure that we want to see being progressed 
in Australia today. 

Hon Jim Chown: It was an industrial monopoly sanctioned by the Parliament of the day. 

Hon Dr STEVE THOMAS: It was; it was a complete monopoly. 

Hon Jim Chown: Like the old Australian Wheat Board. 

Hon Dr STEVE THOMAS: Yes, it was. 

We need to introduce a couple more terms into this debate so that members can understand the separation of the 
body individual and the body corporate. The word “corporate” is itself interesting for history buffs. Why do we 
use the word “corporate”? Because it comes from the Latin, “corpus”, meaning body, so the body corporate is the 
body of the body of the people, effectively. 

The PRESIDENT: Member, fascinating as this is, I am sure you are warming up to talk to us about the 
Taxation Administration Amendment Bill 2018 and the Revenue Laws Amendment Bill 2018. 

Hon Dr STEVE THOMAS: I certainly am, Madam President. I am just trying to set a bit of background so that 
we can get to why we need to upgrade the laws as they currently stand. 

I will just make mention of my last couple of points on these bills through economic and corporate history. We 
need to understand what “incorporation” means. Again, it goes back to the Latin word “corpus”. “Incorporation” 
meant “representing the body of the people”, which introduced the concept of limited liability. We use the word 
“incorporation”, from the Latin, for the reason that it was first used in the Roman Empire. Again, it has a very, 
very long history. Limited liability is something that trusts and incorporated bodies absolutely rely upon. Part of 
the reason we need the legislation before the house today is that limited liability is relied upon to avoid 
responsibility, in some cases. It was first introduced in mediaeval England, and this is the last bit of history I will 
cover, Madam President, because it relates to why we are discussing the bills before the house. 

History suggests that limited liability was introduced because those who had wealth at that time in England and 
Europe were rich landowners, who tended to be knights who were obliged to participate in the Crusades. If they 
held a large estate and went off on a crusade, they would have wanted to get their estate back if they were lucky 
enough to survive the crusade. In the meantime, somebody had to look after the estate, and usually that went to 
someone lower down in the family. When the crusading knight returned, that person often did not want to hand 
the estate back, so they had to set up a corporate structure with limited liability to ensure that ownership returned 
to the crusading knight. These processes provided an alternative legal entity for property, so it has a very long and 
reasonably robust history. 
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I do not think anyone would argue that although systems like that remain in place, there is also a long history of 
people trying to manipulate such systems for personal gain. This has occurred and will continue to occur regardless 
of whatever structures are put in place. But let us be clear: unless there is the capacity for incorporated structures 
or trusts—legal entities through which assets can be held and income managed—it is very difficult for industry to 
continue. I will break those industries down in a little while, to talk about mining and agriculture—probably the 
two industries in which we most commonly see trusts put in place to hold assets so that they cannot be whittled away. 

That is how we ended up with trusts from mediaeval England. The knight’s nephew ran the estate in the absence 
of the knight, but ultimately he would want it back, and often the nephew would not want to hand it back. The 
Court of Chancery was specifically set up to deal with that situation. If the nephew was looking after the estate but 
had to give it back, he was likely to just throw it away—a bit like Prince John in Robin Hood. There had to be 
limited liability so that they could not do that; it had to be structured so that the estate could not be wasted. 

All of this basically relates back to why we have trusts and why people make use of trusts. I will talk about that in 
a bit more detail. Trusts are sometimes misused, particularly as vehicles for hiding assets and income. Although 
the bills before the house are not perfect—no process for managing this has yet proved to be perfect—they are 
worthy of support. Trusts exist because people want to make sure that they can manage their assets into the future, 
or manage the distribution of income or assets. Members will probably be aware that the most common form of 
this is the good old-fashioned family trust. We see them a lot in farming families. A lot of trusts were put in place 
for possibly not the greatest of reasons, but I will come to that. Farming families are generally asset rich and 
income poor, with some exceptions. On that basis, they want to maintain the asset in one particular unit. If we 
attribute that to one particular physical person and that person passes away or loses interest, what will happen to 
that asset? The classic is the farmer who has three children. Do they divide one economically viable unit into three 
and give one-third to each person? How often can that be done until it is no longer viable? Quite frequently in 
agriculture, particularly in broadscale agriculture and larger asset bases, assets are held in a family trust, with 
a trustee making sure that that trust holds the asset and does not break it up. That is not to say that that system is 
always perfect, and it is challengeable, as certain mining magnates are discovering at the moment, but it is a way 
of maintaining assets in a single unit and not having them broken up into uneconomic chunks. Things have 
changed, quite rightly, since mediaeval times when the eldest son inherited everything and everybody else sang 
for their supper. In those times it was a very gender-biased society. The eldest son inherited all the wealth, the 
second son was supposed to go into the military and the third son, whether he liked it or not, was sent to the 
priesthood. After that I do not think it mattered what happened to whoever was left. Unfortunately, ladies at the 
time were expected to be married off. That pretty unjust system resulted in some terrible outcomes, and it had to 
change ultimately—and it has. I am pleased that today that sense of entitlement has been removed to a large degree, 
but we still have problems. When somebody inherits, an economic business still has to be passed on. There will 
be problems if an asset is not of a sufficient size that it can be broken up comfortably into reasonable economical 
areas. If a person is not able to survive or make a profit on a component of the asset, a mechanism is needed. That 
is where family trusts come into play. 
It is absolutely the case that on occasions family trusts are misused slightly. For some time, trusts have been used 
as a vehicle that ensures assets stay in place, but we saw a breakaway from this, particularly in the 1990s. In 
previous generations, the oldest son inherited the farm, or the mining company or whatever the asset was. 
Marriages in our parents’ and grandparents’ day, whether happy or unhappy, were less likely to break down and 
therefore the division of assets upon a marriage breaking down was less likely to occur, whereas, since the 1980s 
and 1990s, that has been absolutely the case and a lot of family trusts have been set up to ensure that assets are not 
vulnerable when marriages break up. That is not to say that the Family Court cannot override a trust and in some 
circumstances it has the power to do so. However, it is immensely complex legislation and I suspect that any 
attempt to break up a complex family trust is a very expensive process. However, it is my view that the number of 
family trusts increased in the late 80s and certainly throughout the 90s. To protect family assets, particularly large 
properties or large assets, especially in those cases in which a subset of families are beneficiaries and potentially 
make their living from the assets—that is, beyond the nuclear family to the extended family—trusts have been 
used very much to make sure that assets are maintained. 
I know that this is not an appropriation debate—generally speaking, I try to provide educational information during 
the appropriation debate—but with your forbearance, Madam President, I would like to demonstrate that there has 
been a significant increase in the number of trusts that have been set up, as there has been in the number of 
incorporated bodies. I have information, which came out in 2017, that shows what happened between 1990 and 2014. 
I apologise to members that the information is not more recent, but it is the most recent that I have managed to put 
together. This information from the statistics section of the Australian Taxation Office shows that there has been 
an increase in the number of trusts set up in Australia. It shows that the number of companies increased from just 
over 400 000 in 1990 to a bit over 900 000 in 2014, and that in that same period, the number of trusts increased 
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from 100 000 to over 700 000. There was a particular boost in the 1990s. I seek leave to table the chart that shows 
the growth in the number of trusts.  
Leave granted. [See paper 2647.] 
Hon Dr STEVE THOMAS: I am sure that members will be extremely interested to know the level of growth in 
trusts and companies over that period. 
The capacity to hold assets and keep them within an extended family and to protect them from family break-ups 
is, in my view, a driver of why the number of trusts went up so much. However, it also enabled people to use trusts 
for reasons other than they were originally intended. That does not surprise me. Greed has been around a long 
time, and I suspect that if we were to ask the Ancient Romans, we would find that there was a bit of that floating 
around at that time as well.  
However, there are concerns with the trust system, so much so that the ATO produced a report on this topic not 
too long ago. It is a very big report so when members go on their winter break and are looking for something to 
read, it might be big enough to put them to sleep at night. They might like to read a little bit each night over that 
entire period. The report, which is titled “Current issues with trusts and the tax system: Examining the operation 
and performance of the tax system in relation to trusts, with a particular focus on discretionary trusts linked to high 
net worth individuals”, was commissioned by the ATO and delivered primarily by RMIT University Melbourne. 
I commend it to members, if only to read the executive summary, if they do not have insomnia. I will read into 
Hansard a couple of key sentences of the report, which state — 

By 2022, it is expected that over 1 million trusts will exist in Australia. Trusts are used as a vehicle for 
business, investment and estate planning by various segments of Australian society. There are many types 
of trusts, the most common type being discretionary trusts. In total, trust income in 2013–14 exceeded 
$340 billion, making this vehicle a defining feature of the Australian economy with trusts in the financial 
services sector alone accounting for over $24 billion. 

Trusts are big business. It may not seem like it, but trusts are enormous business. The first dot point of the executive 
summary is interesting from the commonwealth’s perspective. It states — 

The interactions between the trust and tax laws are being manipulated which could contribute to the 
sheltering of significant amounts of tax. At conservative levels this amount is estimated to be between 
$672 million and $1.2 billion per annum. 

That is not an insignificant amount of money. It might be to the current Treasurer with the boost in iron ore prices 
in recent months, but for the rest of us, $1 billion is not to be sneezed at. 

So trusts exist. They most frequently perform a very important function in the running of the economy, but there 
is obviously scope to use trusts to deliver outcomes that benefit individuals. I find it interesting that by 2022 there 
might be a million trusts in Australia. I am not sure what population growth will look like exactly over the next 
three years, but it has slowed, so let us say the population will be 27 million, in a roundish number.  

There will be one trust for every 27 people in the country, including babies. Before members laugh at that and 
suggest that babies, or young people and children, in particular, are not part of trusts, they might be surprised to 
learn that the beneficiaries of trusts quite frequently include family members who are under the age of 18, which 
is another very useful tool used to distribute income around the family. That may have to be looked at in a bit more 
detail one day. I will leave that for Hansard to pick up those details at some point. 

The reality is that there are a lot of trusts. Most of those trusts perform a very important function in protecting 
assets that, if broken up, might be unviable. In my view, there is a legitimate place for trusts. It is also the case that 
we need to recognise at both a state and commonwealth level that, on occasions, trusts are used to minimise the 
liability of those beneficiaries of the trust so they reduce the amount of taxation or duty they pay. As we have seen 
in the report commissioned by the ATO, that is not an insignificant amount. 

It is important that we support the bills before the house today that will provide the government with better capacity 
to minimise the amount that is taken away that should be legitimately paid. Those who are doing the right thing—
in particular, those who are doing the right thing as sole traders and in partnerships when they do not have the 
support or the structures of a trust or an incorporated body so they do not have the capacity to hide the assets and 
the income that others might—are paying their full quota of taxes and duties and deserve to be assured that those 
people who do make use of legislation relating to incorporated bodies and trusts are also paying their fair share. It 
is not about just another tax grab; it is about equality in the field. That is particularly important. 

The bills before the house could go much further but members need to remember that they are focused on a small 
number of high-value transactions. I am sure that lots of members will be interested in these bills. We should keep 
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in mind during the debate where we are going with these bills and what they target. They target a small number of 
high-value transactions. We will deliver entire fairness into the system with the bills before the house today 
because there will still be smaller unit trusts, smaller family trusts and smaller discretionary trusts that are not 
worth chasing for tax avoidance of a very small amount. It is an expensive process to chase these trusts, which is 
no doubt why the government has gone down the path that it has. We should think of it as auditing our annual tax 
return. The average taxpayer earns about $83 000 or $84 000 a year—someone might correct me on that. In 
a family situation, they are paying very little tax. Auditing the average taxpayer is not of economic benefit to the 
Australian Taxation Office because it is very hard for that person to hide. If they are not paying much tax, it is not 
worth the ATO bothering with that person. The ATO would spend more money chasing the small amounts than it 
would auditing that person to find out. Unfortunately, that does not necessarily apply to members of Parliament. 
I can vouch for that because I was audited last year. 

Hon Sue Ellery interjected. 

Hon Dr STEVE THOMAS: Has the Leader of the House been audited this year? 

Hon Sue Ellery: I’m all clear. 

Hon Dr STEVE THOMAS: I have the letter that says, “We will not be changing your tax return.” I have it on 
the wall. I worked in the federal sphere for some years and I helped a lot of people with their tax issues but I never 
got one back that said, “We are making zero changes; we accept what you have presented without alteration.” It 
is on the wall in my electorate office. 

For those members who have not been audited, I offer a bit of free advice because I have the call so I can give it. 
The reason they will likely be audited is the change in the way that their financial affairs have been presented. The 
new system introduced for the 2017–18 financial year means that they will almost certainly be flagged because 
they will have to claim their expenditure versus being accountable against allowances as deductions. The tax office 
will have to look at that otherwise we will spend a lot of time in audit in the next few years as I understand 
Western Australian parliamentarians are solely afflicted with this. I have made sure that my accounting this year 
is as equally pedantic as it was last year because I think that will come back and bite us until somebody fixes up 
how the Salaries and Allowances Tribunal presents the accounts, wages and allowances for Western Australian 
parliamentarians. Hopefully, it will read this speech and do something about it because I think the changes made 
it 10 times worse than it was before. In my view, it is much less accountable and open and it is also much more 
onerous and problematic. There is a bit of gratuitous advice. 

I return to the bills before the house today. There is a significant need for us to look at a small number of high-value 
transactions, which is what has been driving the Department of Finance and, to some degree, Treasury, in this 
process. The minister intimated at some particular cases during his second reading speech. We do not need to go 
into too much detail. If members want to see the most obvious example of that, I suspect the WestNet Rail example 
is probably the one that people can look at and read through in some detail. It was a long, drawn-out process that 
I think finally ended in 2017. This process is designed for a small number of high-value transactions to reduce 
legal corporate entities that, for the most part, are not individual human beings, and limit their capacity to be able 
to hide their assets in a way that the transfer of such avoids duty. In a nutshell, that is the intent of the two bills 
before the house today. I think that is the reason, as far as I can tell; I have not seen anybody who is opposed to 
the bills being presented. We might debate the way that it is done and we will talk in more detail soon about some 
of the minor amendments as part of this process. 

Effectively, in a nutshell, I think we agree that the main thrust of this bill is to not allow corporate entities to hide 
parts of themselves in alternative corporate entities, and to split the level of asset ownership amongst a number of 
corporations to a point that they get under the thresholds with which duty is applied. That to me is the driving agenda 
of the bills before the house today, and it is one that I agree with. I find it interesting that when new corporations, 
in particular, come into Western Australian jurisdictions with great fanfare, and we look at them and research their 
corporate structure, which is probably not something anybody else in the house does for amusement, we often find 
that instead of ABC Pty Ltd, there might be a dozen linked companies. I have done this before and found that 
ABC Pty Ltd has ABC Transport, ABC Logistics, ABC this and ABC that. It is down to a dozen companies, all 
of which are simply holding companies sitting there doing nothing. They are obviously designed to hold an asset 
or income for a corporate purpose sometime in the future. It is really interesting to see this. That is how I judge 
corporations when they first set up. If a company wants to run a goldmine in Hon Robin Scott’s patch and sets 
itself up as ABC Gold Corporation, we can be pretty certain that its intent is to run a goldmine.  

But if it sets itself up as ABC Gold Corporation and then 10 other names—ABC Logistics, ABC Fuel, ABC this, 
ABC that—that to me is the trigger that indicates that this corporation may have other intentions. For a person 
who is interested in economics, particularly business economics, I think that this is a good tool to help find out 
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the intent of corporations as they go forward. I have seen this happen before with corporations that I thought 
looked dodgy. In the end, it is not uncommon to find that, yes, the asset that they thought they were holding, 
even in ABC Gold Corporation, was a paper asset that was fairly valueless. It is very, very common. We are 
chasing that small number of very large transactions for which someone might, if they were clever enough, in 
a corporate sense, with their legal team, be able to hide portions or hive portions off so that they get under either 
the 50 per cent or 90 per cent threshold for ownership, which means that they suddenly change the duties that 
they have to pay, or do not have to pay duties. When a business owner has very cautiously parked an entity to 
one side and apportioned a proportion of assets to it, this proposed legislation will allow the Office of State 
Revenue to re-amass those entities and assess the business owner accordingly. I think that is a very good 
outcome. It is aimed specifically at those high-value transactions; for the most part, we are not going to find 
mum-and-dad investors caught up in this process. This is really about the couple of hundred large trusts that are 
transacting in a year that are very good at moving assets around. Examples were given in the briefing, and I want 
to thank the minister for arranging a second briefing yesterday. Obviously, the Department of Treasury and 
Finance has been very good at making sure that we have adequate examples as we go through this process. It is 
aimed at that small group that makes significant transactions. 

I asked the minister during the briefing whether the Department of Treasury and Finance was able to estimate the 
potential income, because I was interested to see whether any of this might be written into the budget, which will 
be delivered on Thursday. I will get the minister to confirm perhaps in response that no additional revenues from 
these measures will be in the budget, because they are rather lumpy and hard to measure. That was the answer 
I got in the briefing yesterday, and I think that makes sense to me. It is very hard to book in. Just so that those who 
are on the treasury bench, or one day hope to be, are aware, what that will mean is that every now and again these 
laws will give the government of the day a little windfall that will not necessarily be in the budget papers. I think 
that is good government accounting practice and good fiscal management. What the government does not want to 
do is to put it in the budget and decide suddenly that something falls over. It is better to have a windfall that is 
a bonus that it can put to something, rather than having it in the budget and having to write it back out again. I think 
that is good, but just be aware—because we are on the path to economic literacy—that as a result of this, there will 
occasionally be a little windfall for government that it might potentially put towards an environmental outcome of 
some sort. 

Hon Stephen Dawson: Or save for a rainy day. 

Hon Dr STEVE THOMAS: Yes, or save for a rainy day, and it will be up to the opposition, of course, to make 
sure that we keep an eye on that measuring. It will not be insignificant, honourable members. There will be the 
occasional billion-dollar transfer of assets, when the duties payable will be in the tens and occasionally hundreds 
of millions of dollars. On occasions, these will be not insignificant windfalls. They will be quite significant 
windfalls that the government picks up. We are saying that this is legitimate and fair, but just be aware and watch 
what governments do with it over time, both theirs and ours, because it is an interesting thing to keep an eye on. 

I will go back in a little more detail. We have talked about the overall main aim of the bill, but there are lots of 
little sub-aims here. The main thing we have talked about is linked entities; that is, an entity that is partially owned 
in either a horizontal or a vertical structure so that assets can be moved around, hived off, and income can follow 
the same way. The first components of the bill are the linked structure components. I think that what is proposed 
in the bill for linked entities is reasonable because the bill, as is the existing case, allows the commissioner a degree 
of flexibility when the commissioner collects—whether it is enforceable immediately or a little way down the 
track, or an exemption is granted post the transaction. There is some flexibility in the system for the commissioner 
to manage this in a way that hopefully does not cause excessive damage to legal entities. 

We need to have a discussion about a couple of the definitions within the bill. It is easiest to talk about land, and 
obviously a land title is the one thing that people—Australians in particular—tend to look at as the major asset 
that they hold, particularly at the lower end of the asset level. The land that an individual or a business sits on is 
a significant asset. In my view, companies with a turnover of $5 million to $10 million see their land as 
a significant proportion of their assets. Of course, duty is not just payable on land. This bill goes some way to 
redefining exactly what part of the asset duties will be payable on—whether it is just the land, the lands and 
chattels, or the fixings; that is, when a person owns a piece of land on which their business is run. For members in 
the Mining and Pastoral Region, we used the example of a goldmine. A person might not even own the land, but 
as a leaseholder, they still hold a right to that land, and so duty will still apply to transfers. Let us assume a person 
owns freehold title to the land. “Freehold title” is one of those anachronistic terms, because it is not free, and the 
freeholder barely holds on to it—I think they own the first four inches of the land! In fact, a person leases their 
freehold title from the head of state, so, as I understand it, for the most part, Elizabeth II owns most of the land, 
and the freeholder gets the benefit of use of it, in modern titles. However, a freeholder theoretically owns their 
land. The reason that is important for ownership is that that then allows the state and the Crown to decide what 
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someone can and cannot do on their land, because if they owned their land absolutely freehold, particularly in the 
old Queen Victoria titles when a freeholder owned the air above them and the land to the centre of the earth in 
some cases—I am not sure what they would do with it, necessarily—the state and the Crown would be unable to 
govern what the freeholder did on that land, so if they were determined to deliver a scorched earth policy on their 
own property, the state could not stop them. That is why we have the system of land tenure that we have at the 
moment, and that will not change or go back, as much as some might like it to. That land is an asset. A person then 
builds a structure on top of that, some of which will be determined as permanent and some of which will be determined 
as temporary or transportable, which determines whether it ends up under the definition of “fixings and chattels”. 
The bill before the house will cement some of those things in a little more detail. That is probably important, 
because right now, if a building is deemed to be a permanent building on a block of land, when the owner sells 
that, both the land and the building is dutiable, because it is deemed that it is a permanent asset on top of that land. 

The question then goes to transportable fixtures; that is, a transportable shed. At what point does that become 
dutiable? Then, of course, some other bits and pieces become more and more difficult. For the most part, thank 
heavens for agriculture, because there is an exemption on duties and some of the worst of this is actually removed. 
Someone does not have to have too many debates about whether their cattle yards are transportable or fixed, 
because the dutiable aspect is settled in other ways. But it can get immensely complex and it gets quite technical. 
I do not intend going through that in significant detail before the house today—I will try to keep my comments as 
general as possible—but the reality is that it did need some explanation, because the bill before the house sets out 
in more rigid terms what proportion of one’s asset falls under land and what falls under chattels et cetera. It is 
important that we be aware of that. 

Just before I jump into the mining sector in more detail, I might just make this point about agriculture: the bill 
changes the rhetoric around the treatment of a right to use land as well as freehold title to land. I thought that we 
needed to make sure that this issue is well explored, particularly in relation to pastoral leases, in which members 
of the Agricultural Region will no doubt have great interest. I did ask the officials from the Department of Treasury 
to confirm this yesterday. I know it was a particular issue in the debate in the other place, but I ask the minister to 
reinforce the position in relation to pastoral leases during his response to the second reading. It is my understanding 
that the treatment of pastoral leases will not change—that was the advice given by the officials of the Department of 
Treasury. Given that we have six members of the Mining and Pastoral Region in the chamber, it is important that 
the government confirm or outline any potential changes to the treatment of pastoral leases, because they are a little 
iconic. Let us face it: in many debates, the agricultural sector is a little iconic. I suspect it is probably more so over 
east. It at least shares the stage with the mining industry in Western Australia, whereas in Queensland, the agricultural 
industry rules the roost a bit. At least the stage is shared in Western Australia. Both those industries are iconic in 
Western Australia. It is important that the government confirm that pastoral leases will be treated in effectively 
the same manner, notwithstanding some of the changes in nomenclature that will be introduced by this bill. 
Another thing the bill talks about is derivative mining rights. Again, this will no doubt be particularly important 
to members of the Mining and Pastoral Region. It might surprise members to learn that the South West Region is 
a significant mining region in its own right. I like to tell people that the south west has a mining industry equal to 
the size of Kalgoorlie. It is not just the Mining and Pastoral Region where this is important, but I accept that that 
region is the behemoth in the room. It certainly has an impact elsewhere as well. I will be interested in what 
members of the Mining and Pastoral Region, of which the minister is one, have to say about derivative mining 
rights. One particular example is when one legal entity, be it an individual, a corporation or a trust, has the title for 
a tenement and then sells the right to explore and extract on that tenement to another legal entity. It would seem to 
make sense to describe this new category of right; that is, by selling the right to explore and extract, one is selling 
a tangible asset to which a duty applies. 
This issue is extremely pertinent across all industries, and that is part of the reason I went through the history of 
why shares and trusts exist and why incorporated bodies are the way they are. As we get this explosion of 
alternative legal entities, it will apply to a number of industries in which one person will hold an asset and another 
legal entity, often, but not always, linked, will operate the business or gain the benefit, and then there is a shared 
benefit. For example, legal entity A owns a mining tenement and sells a licence to explore to legal entity B, be that 
a person or anything else. B may explore. B may even sub-sell the licence to extract to entity C. It becomes a very 
complex process. It is not just the mining sector. While this particular bit is called derivative mining rights, it is 
not just the mining sector to which this sort of thing starts to apply. We now see this across the board. When assets 
are parked in one legal entity and the operations are in another, it starts to apply across Western Australia in all 
sorts of industries in which it would not originally have been found. Gone are the days when mum and dad owned 
and ran the business effectively as a partnership operating as sole traders. Those days are gone. We have a much 
more complicated economic system than that now. It is not uncommon to find, across industry, that mum and dad 
have set up family trust A, and that family trust A owns an asset. They then set up incorporated body B, which 
runs the whatever—for example, a bed and breakfast. Family trust A owns the land and incorporated body B runs 
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the bed and breakfast. It is an immensely complicated process. It is done partly to protect assets and, in many 
cases, to minimise tax. That is absolutely the case; otherwise, the ATO would not investigate it. 
The mining sector in particular lends itself to this form of corporatised, trust-like structure, so there is a particular 
focus in the bill before the house on derivative mining rights. I personally do not see a significant problem with 
that, but I understand and accept that there may be circumstances in which derivative mining rights are problematic 
for an occasional investor. I will be interested to hear what the Mining and Pastoral representatives in particular 
have to say on that process. It is not concerning enough to me that I would propose any kind of amendment. I think 
it is reasonable. To be honest, I suspect that with this section of the bill, there will be a little bit of “suck it and see” 
in the process. I suspect we need to let it operate for a while. That is what happens with tax law in general. That is 
why it is such a complicated process. We put in place what we think is a correction and it usually does not take 
very long for someone to work out how to uncorrect it. There is always a fair bit of suck it and see in the tax system, 
until someone works out how to get around it and then it becomes the government’s job to try to put up another 
fence. I suspect it will be a bit of suck it and see in this process. 
There are a couple of other minor amendments that I will talk about before we get a little more detail in the 
committee stage. It is not my intent to significantly delay the progress of the bill, so I will not go into intimate detail 
on all these issues. There are a number of other minor amendments that are worth discussing. The first one I want 
to raise is the small amendment at clause 116 on foreign transfer and landholder duty provisions. I wonder whether 
the minister might be able give a little more detail in his response. 
Hon Stephen Dawson: I am sorry; I was chasing up your previous point. 
Hon Dr STEVE THOMAS: I refer to clauses 101 to 116 of the Revenue Laws Amendment Bill and the definition 
of “foreign acquirer”. The amendments ensure that non-foreign persons are not liable to pay foreign landholder 
duty when their interests are taken into account. I am not sure what the economic impact of that will be. It is one 
of the things I neglected to ask the department yesterday. The minister might be able to give us an indication of 
the impact. How big an issue is that proposing to rectify? Again, it might be difficult to answer that in dollar terms, 
because there is not always the information; we may have to go to the Foreign Investment Review Board to get 
some of the information required. I would be interested in what the impact might be. 
Another small amendment in the bill is the extension of the definition of “family members”. We talked a little bit 
about the family law system and how trusts are used in particular to protect assets, keep them within families and 
not have them distributed outside. Whether that is always fair is up for some debate. One of the good things of this 
bill is the definition of “family”, because that definition becomes important with the transfer of an asset between 
family members. It is pleasing that stepfamily members will be included in the bill. I guess that is a recognition of 
the marriage system, or non-system, we have in place today. It is fair and appropriate that stepchildren are included. 
It might get a bit messy over time. The distribution of a family’s assets, whether the transfer is because of death 
or simply moving away, is probably one of the most fraught parts of law. Usually, most people walk away fairly 
unhappy with the process. It is a good change. I suspect there will be circumstances in which it is very difficult to 
come up with an ideal outcome. If that is the case, it will not be that different from how the current system works, 
because in many cases it is also very fraught. 
I turn to a couple of other small changes that will take place. The first is that an exemption will be granted to 
certain—let us call them—charitable organisations. This proposal was put forward under the previous government 
and the current government has taken it on board. I think that is a worthy cause and it is good that that part of the 
bill is in place. It will allow the transfer of assets for charitable organisations to be exempt from duty charges under 
particular circumstances. I think that is a very useful outcome. 
The bit of the bill that I find the most taxing to read is the section that relates to subdivisions. I will be very pleased 
if an honourable member can give me a very simple explanation of the subdivision components of this bill. 
I absolutely get that we want to insert the circumstances to make subdivisions feasible and easy, but I find the 
changes to the dutiable component to be a little bit complex. Maybe the minister has a nice little easy explanation 
of that subdivision section. It looks important. The government says that the bill is designed to promote the 
development of good, functioning corporate structures—be it in a corporate or family sense, whether we are talking 
incorporated body or trust—that allow business to perform its duties without being overtly encumbered by either 
paperwork or costs. That is a worthy intent; I understand that, but I struggle a bit to get the exact explanation of 
subdivisions in place. There could perhaps be a little bit more detail on how the subdivision components will work. 
Overall, I am not intending to delay the passage of the bill. I think we will have a very good and robust debate. We 
understand the history of why we have family trusts. We understand the history of why they are important. I hope 
this bill before the house will not overly encumber business dealings in the future and will make those who have 
been able to minimise their duties costs pay an equal share to those who are perhaps less able, due to size or money, 
to hide some of those. For that reason, the opposition will support both bills and their passage through the house. 
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HON MARTIN ALDRIDGE (Agricultural) [3.16 pm]: I understand we are dealing with the Revenue Laws 
Amendment Bill 2018 and the Taxation Administration Amendment Bill 2018 cognately. I rise on behalf of my 
Nationals WA colleagues to contribute to the debate on those bills, noting I am not the primary portfolio holder 
for this matter; that rests with a member of my party in the other place. Unfortunately, unlike other members, 
I have not had the opportunity to receive a briefing on the bill. One was planned for tomorrow morning, but 
obviously its higher listing on the weekly bulletin has resulted in me not being able to receive it. I am sure members 
will forgive me for any errors I might make. 
I want to focus on a specific matter for us in the bills. Obviously, the two bills are quite broad ranging. They do 
a range of things, as was outlined by the minister in his second reading speech and the contribution made by 
Hon Dr Steve Thomas. I want to speak specifically to the exemption, or further exemption, that will arise for farming 
families. We became aware of the public intention of the government on Thursday, 29 November 2018, when a media 
statement was issued by Hon Ben Wyatt, Treasurer; Minister for Finance; and Hon Alannah MacTiernan, Minister 
for Regional Development; Agriculture and Food. That media statement was titled “Farming families set to be the 
next winners from McGowan Government reforms”. I took some interest in this statement because in late 2017, 
perhaps mid-2017, I was approached by some constituents in my electorate while I was conducting a mobile 
electorate office, which I regularly do in one of my coastal communities. We often find a lot of fishing families 
operating and residing in those communities. I was approached by a lady who talked to me about her concerns about 
the transfer duty application for fishing licences and fishing businesses—family businesses—in Western Australia. 
I took some interest in this matter, and this media statement drew my attention for a number of reasons. First, the media 
statement suggested to me that there would be some substantial windfall for farmers of Western Australia through 
the actions of the government further refining the existing exemption that had been in place since 1994 when the 
Liberal and National Parties in government first introduced it. The beginning of the statement lists three dot points — 

• Amendments to legislation to be introduced to provide relief to Western Australian farmers 
• Changes to better reflect the current practices of secondary producers 
• Liberals and Nationals should side with WA Labor and support farming families 

I thought this was a rather odd thing to appear in a government press release, because I was not aware of an instance 
in which the Liberals and Nationals had not sided with WA to support farming families. Nevertheless, it was one of 
the three highlights of this media statement of 29 November 2018. The media statement also refers to the reforms, 
with a direct quote from the Minister for Finance, Ben Wyatt — 

“The McGowan Government is committed to supporting our agricultural industry. These are sensible 
changes that the agricultural industry have been asking for and are well overdue. 
“Having failed to make these reforms while in government, the challenge now for the Liberal and 
Nationals parties is whether they can put farming families ahead of their efforts to continually wreck the 
finances of the State with spiteful political games. 
“Given their recent record, I do have serious concerns but remain eternally optimistic that a moment of 
sanity, however fleeting, is had by the Liberal and Nationals parties on this matter.” 

There are only three direct quotes in this media statement, and they are about the Liberal and National Parties. 
I find it interesting that in this press release, Minister Wyatt was fixated more on the Liberal and National Parties 
than on this landmark reform that his government had proposed in 2018. 

It is interesting to read the second reading debate in the other place on the Revenue Laws Amendment Bill 2018 
and the Taxation Administration Amendment Bill 2018. On 3 April 2019, the Minister for Finance said — 

For the record, we will not be accepting any amendments in another place on this. If there are amendments 
to it, the bill will stop and will not be brought back for debate, which means that the other amendments 
will not be dealt with in depth through Parliament. 

Obviously the minister was, once again, taking the approach that has been adopted by some of his colleagues in 
the other place—that the upper house should not exist; and if this house spends time scrutinising bills rather than 
just passing them through this place, the government will pull those bills and they will never see the light of day 
again. Minister Wyatt made another interesting statement. This is a direct quote — 

I want to put this on the record. The family farm exemption was introduced in 1994 to remove the financial 
barrier created by stamp duty to transfer ownership of the family farm from a farmer to the younger 
generation. The exemption was specifically introduced to recognise the capital-intensive nature and 
relatively low return of the farming industry, which other industries may not experience. The family farm 
exemption is available for the transfer of business assets between family members in the aquaculture 
industry if the business activities involve the breeding, rearing or maintenance of fish or shellfish for the 
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purpose of selling them or their progeny for food, or for the production or collection of their skin, shells 
or bodily produce. However, the exemption is not available for the transfer of business assets between 
family members in the fishing industry if the business does not involve those activities. Therefore, I think 
most of the issues that I suspect Hon Martin Aldridge might be concerned about will still attract the 
exemption. Hopefully that resolves that issue. 

It does not resolve that issue at all. It is interesting that in Minister Wyatt’s reply to the second reading debate, he said — 

I am not surprised—I am pleased—at the support of the opposition for these bills. 

I say that again — 

I am not surprised—I am pleased—at the support of the opposition for these bills. 

Minister Wyatt should be surprised about the fact that the entire focus of his media statement on 29 November 2018 
was to attack the Liberal and National Parties, rather than tell people why these landmark reforms should be 
recognised and applauded. He went on to say — 

I suspect that some of these issues were developed in the term of the previous government, because these 
things take some time to get up. There is also a range of broader housekeeping amendments. 

Therefore, the minister not only acknowledged the opposition parties for supporting the passage of these bills 
through the other place, but also recognised that much of this work had commenced during the time of the previous 
government. 

I now return to the family fishing exemption. Given that the heading of the media statement was “Farming families 
set to be the next winners from McGowan Government reforms”, I wanted to understand the history of this issue 
and the impact of these proposed reforms. On 22 August 2018, in question on notice 1413, I asked — 

(a) how many tax payers will be relieved of their land tax obligation from 2018–19 under the 
proposed reforms; 

The answer was that is not known. 

I also asked — 

(b) what is the total revenue forgone in 2018–19 and each year of the forward estimates arising from 
the proposed reform; 

The answer was that the revenue forgone is estimated to be less than $1 million. That is still of significant value, 
and I am sure it will be significant to individual businesses. However, I do not think it will be widespread and 
affect many farmers in Western Australia. In fact, I challenge any member in this place to say they have been 
contacted by a farmer about the need for these reforms. I understand that the reason for these reforms is to 
recognise modern business structures and remove an impediment in transitioning farming assets between farming 
families. However, I do not think anyone would disagree with my assessment that these bills will not impact 
farming families in a significant way. 

It is clear from the answer to this question on notice that despite the fact that these bills have not passed the 
Parliament, the Office of State Revenue has already started implementing the policy proposed in these bills for 
family farm exemptions. I would be interested to know, when the Minister for Environment provides his reply to 
the second reading debate, whether the Office of State Revenue has already put this policy into practice, despite 
the fact that it has no legislative backing; and, if so, how many farm businesses have been relieved of their transfer 
duty obligations. 

Hon Stephen Dawson: Member, can I ask that you table that question on notice for me, because that will help us 
get an answer? 

Hon MARTIN ALDRIDGE: Yes. I would like to know when the Office of State Revenue started to implement 
the policy that is outlined in this bill; how many farm businesses have been positively affected by the 
implementation of this policy; and the estimated revenue forgone to the state from those farm businesses that have 
been positively affected. 

I now return to the issue that was faced by a constituent in one of my coastal communities. I will not go into the 
specifics, because I would not want to identify my constituent, or identify any taxpayer in Western Australia, 
without their consent, but I think I can navigate that without identifying their business. I had an interaction with 
this constituent in late 2017–early 2018 at one of my mobile electorate offices on the coast, and they later wrote 
to me with some further information. The email that I received was basically that this lady’s husband had worked 
on his dad’s family crayfishing boat since he had left school in 1980, so for some considerable time. In 2017, 
this lady’s husband had transferred 1 000 units, which equated to 100 pots, into his name. He was a member of his 
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father’s family trust. She emphasised that no money had changed hands in the transaction. The family then 
received, and paid, a bill of $305 490 for transfer duty. She also gave me a copy of her duties assessment notice, 
and it is interesting to reflect on the words of Minister Wyatt about why we have a farming family exemption; it 
is to recognise the capital intensity required to operate a farming business in the modern environment. That is 
the primary reason why there is a farming family transfer duty exemption in this state, as indeed there is in other 
states as well. 

Although no money changed hands, the Office of State Revenue valued the transfer of those 1 000 fishing licence 
quota units at $6 050 000, which meant a duty of $305 490 was paid. Despite this gentleman transferring part of 
his fishing licence to his son so that the next generation of Western Australians can continue fishing in 
Western Australia, and despite the fact that no money changed hands, he received a bill for $305 490. I think the 
family was given only a relatively short period within which to pay. I do not have that information on me, but they 
certainly did not have an extended time to pay it. A nice little notice at the top of the duties assessment states, 
“IMPORTANT Penalty Tax equal to 20% of the duty payable will be imposed if payment is not received by 
the due date”. I am not sure whether I can ascertain it from this assessment notice, but payment was due on 
23 September 2017. Obviously, they received no funds from the transfer of the asset from the father to the son. 
One would hope they were in a good financial position because if they were not, they would not have been able to 
pay that duty of $305 490, and they would have had a further 20 per cent tax on top of that. We talk about the 
operation of the banks in Australia, following a notable royal commission, but here we have a government 
department charging an arbitrary penalty of 20 per cent, which is not even linked to its cost of borrowings, interest 
rates or anything like that. It is just a flat 20 per cent tax on top if people do not pay their duty by the due date. 

This constituent objected to the notice and I have here a decision by the Office of State Revenue. Again, I will not 
provide the specifics of the taxpayer, because I do not have the family’s consent to do so, but the decision generally 
relates to the enforcement of the transfer duty on this family. The correspondence from the Office of State Revenue 
to the constituent states — 

I refer to your letter dated 18 November 2017 and your objection/query as to why fisherman are liable 
for Transfer Duty. 

Below I have detailed the sections of the Duties Act 2008 (Duties Act) that Transfers of Entitlements are 
assessed under. 

Section 11(a) notes that a transfer of dutiable property is a dutiable transaction. 

Section 15(d) states that dutiable property includes a Western Australian business asset. 

Section 79(d) states that a business asset includes a business licence. 

business licence means a licence, permit or authority which is issued, granted or given under — 

(a) a written law and which is required by a written law to be held by a person carrying out 
an activity for gain or reward; or 

(b) a law of the Commonwealth and which is required by a law of the Commonwealth to 
be held by a person carrying out an activity in Western Australia for gain or reward; 

The transaction has been assessed in accordance with the above legislation. If you believe the legislation 
was applied incorrectly, you may lodge and objection within 60 days of the date of this letter. 

Yours faithfully 

I have no doubt that the Office of State Revenue is correct in its assessment of the current laws that apply in the 
state of Western Australia in respect of this issue, but my concern is about why we have found ourselves in 
a position in which we are treating one part of our primary production sector in Western Australia differently from 
the others. The only explanation I can gather is that it recognises the capital intensity of traditional farming 
businesses. I am not sure that that holds true these days, with farming family fishing businesses—too many Fs, 
Mr Deputy President!—because this duty notice shows quite clearly the assessed value of 1 000 units of quota in 
the western rock lobster industry as being some $6 million. I find it hard to reconcile that that does not require 
some further attention or, indeed, some modernisation. Others might say, “Well, it’s a licence; it’s not an asset and 
it’s not a property”, but the same could be said about the pastoral industry, whereby people have properties that 
they lease but do not own. They have a licence to operate, and some of the capital values of purchasing pastoral 
leases and stations in Western Australia can be quite high—probably comparable with the value of 1 000 units of 
quota in the western rock lobster industry. 
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I wrote to the Minister for Finance on 13 August 2018, and I want to quote from it. It is only a brief letter and 
a brief response, but I want to quote them in this debate because I think they are directly relevant to the issue of 
exemptions. I wrote to Minister Wyatt — 

Dear Minister 

I write in relation to the application of transfer duty on primary industry businesses following contact 
from constituents in this regard. 

I understand that there have been long standing exemptions from the payment of transfer duty when 
a farming business for example transitions within the family. Furthermore I am aware that the government 
has recently announced further amendment to these provisions to better accommodate modern farming 
enterprise structure and practices. 

My interest is with respect to the application of these exemption arrangements and the historical rationale 
which applies to traditional farming businesses, but not other primary industries such as fishing or 
aquaculture. 

I seek your assistance in better understanding the rationale that supports the exemption of some industries 
and not others, and secondly whether there would be a considerable impact upon State revenue arising 
from an expansion of such exemptions to industries including fishing and aquaculture. 

Thank you for considering this matter. 

That letter was sent in August 2018. After some significant prompting, I was fortunate to receive a response on 
29 November 2018 — 

Dear Mr Aldridge 

… 

Thank you for your email of 13 August 2018 seeking advice on the policy underpinning the transfer duty 
exemption for transfers of farming property between family members. 

I have been advised that the transfer duty exemption for family farms has been in place since 1994 and 
was specifically introduced to recognise the capital intensity of the farming industry and the relatively 
low returns. 

A similar exemption is not available for the transfer of businesses or business assets between family 
members in any other industry. 

The Office of State Revenue is unable to identify the costs of your proposal as this data is not collected. 

I trust that these comments are of some assistance. 

Your sincerely 

Ben Wyatt MLA 
TREASURER 

The government needs to consider more than the adequacy of the current farming exemption; it needs to consider 
its relevance in 2019 and whether it is still appropriate to discriminate between some primary industries, such as 
traditional farming and fishing, and the comparison I have already alluded to in the pastoral industry. Interestingly, 
aquaculture is exempt under the current arrangements, but fishing is not. I would hate to see us return to the 
situation that I understand existed prior to the 1994 exemption being put in place by the Court Liberal–National 
government. Basically, the owner of a farm had to die for an asset to be transferred without transfer duty being 
applied. I would hate similar circumstances to arise in other industries, such as the fishing industry. It would mean 
that good succession planning could not occur in an industry in which volatile markets and market prices exist 
from time to time and in which high levels of capital intensity are involved. I think that many comparisons can be 
drawn between traditional farming and fishing, and perhaps the government ought to review the way that that 
discriminator was established in 1994. 

It is interesting to note that these issues were also raised by my colleagues in the other place when these bills 
passed through the Assembly. I note Minister Wyatt indicated at least an interest in the government considering 
whether further reforms were needed in the matters that I have raised with the fishing industry. That does not 
necessarily give me a whole lot of hope or confidence that the government will do something, but hopefully it is 
a recognition that the government will do more to assess the appropriateness of an exemption and how it would 
apply to other primary industry sectors in Western Australia. 
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The minister asked that I table the question on notice that I referred to during my contribution earlier this afternoon. 
It is question on notice 1413. I seek leave to table that document. 

Leave granted. [See paper 2648.] 

Hon MARTIN ALDRIDGE: At the outset of my contribution, I said that I would focus on the issues that have 
arisen from the contact I have had with families and their stories about the sometimes difficult situations that they 
are placed in. I have even heard that families have had to borrow money to satisfy transfer duty requirements when 
transferring what is essentially a fishing licence from one generation of a family to another. I am talking about 
fourth, fifth and sixth generation fishing families in Western Australia. We know that the government has led a bit 
of a crusade to disrupt the industry, so it would not surprise me if it does not have a lot of sympathy for that 
industry on this issue. But I think that as time moves on, the government will need to give greater consideration to 
this issue, because if it does not, the hardships that are facing generations of families that operate in our primary 
industry sectors, whether they are traditional farming, fishing or aquaculture, or a whole range of other primary 
industries in Western Australia—forestry and others—will remain. If this state government believes in family 
businesses and in allowing family businesses to operate in these sectors, it needs to consider further expanding the 
exemption across other primary industry sectors. 

With those few words, I look forward to the minister’s response and hopefully being able to gather more 
information from the government than I have thus far to understand the implications and costs of the measures 
proposed by the government. 

HON DIANE EVERS (South West) [3.43 pm]: I rise on behalf of the Greens as the lead speaker in the second 
reading cognate debate of the Revenue Laws Amendment Bill 2018 and the Taxation Administration Amendment 
Bill 2018. I note that the Constitution Acts Amendment Act 1899 requires that bills imposing taxation may do that 
and nothing else, and that that necessitates a separate bill for administrative aspects, such as assessment, collection 
and enforcement. Thus we have the two bills before us now and thus we are debating them cognately. Accordingly, 
we have two bills—the Revenue Laws Amendment Bill 2018 on taxation and the Taxation Administration 
Amendment Bill 2018 on administrative aspects. Before I continue, I would like to acknowledge and thank 
Murray Hancock, Cindy Zhang, Oliver Mailes and Jamie Parravicini for their very helpful briefing on both bills. 
I am not sure where I would be without that. 

In summary, the very large and complex Revenue Laws Amendment Bill 2018 introduces many changes, but none 
has attracted any controversy. Much of the bill is aimed at reducing duty leakage. This duty leakage over the years 
has been caused by things such as deliberate restructuring to circumvent paying the state tax. For example, the 
second reading speech cited one case in which nearly $10 million in state revenue was lost, another in which nearly 
$4 million was lost, and a third in which around $70 million was lost. All of that lost revenue could have come 
into the budget to be spent on very useful and necessary things for the community. This bill hopes to address that 
leakage. Other causes of duty leakage have been unintentional outcomes of the transition from previous legislation 
to the current act, and also following the outcome of appeals from the commissioner’s decisions. The Revenue Laws 
Amendment Bill addresses those issues and also further potential causes of duty leakage that have been identified 
by government but have not yet materialised. We are even trying to look into the future into areas in which 
loopholes will be found by taking advantage of that and trying to correct that in this bill. 

The other thing that this bill does, apart from addressing duty leakage, is to tidy up other duty laws, with particular 
attention being paid to making sure that those duty exemptions are reaching those they are intended to reach. Many 
aspects of this bill will benefit those taxpayers and make it clear where the exemptions will be available. The 
centrepiece of that are the changes relating to family farms. Those reforms have been welcomed by WA farmers. 
One main way the bill will address duty leakage is by tightening up how landholder duty is assessed. Some would-be 
taxpayers have learnt to circumvent landholder duty by splitting up their acquisitions of landholdings into strings 
of entities or strings of transactions, including, for example, non-dutiable chattels-only transactions, to avoid 
paying duty on the chattel if it is sold alongside land or other assets. By doing this, people avoid reaching the 
threshold that attracts the payment of duty. This bill addresses that by aggregating those strings of entities and/or 
transactions so that duty is payable on the total, as intended by the act. The bill also addresses duty leakage by 
tightening up the connected entities exemption, which applies to duties that would otherwise be payable on certain 
transactions within a family of entities. The aim of tightening up the exemption is to prevent would-be taxpayers 
from circumventing duty by creating a temporary family member entity solely for the purpose of the transaction 
so as to attract the exemption. The bill provides that the exemption will automatically be revoked if the transferee 
entity leaves the family of connected entities within three years whilst still holding any of the land or chattels to 
which the exemption related. Further, the commissioner will not be able to grant the exemption if they are satisfied 
that it will be revoked or part or all of the consideration comes from a non-family member. The automatic 
revocation of this exemption will not apply to public floats, so that will not be taken into account when determining 
the connected entity. 
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Other aspects of the bill are related to infrastructure that is fixed to land. The bill makes transfer of infrastructure 
that is fixed to land, or transfer of control or access to it, dutiable whether it is technically a fixture at common law 
and whether the land it is on is being transferred as well. However, the fixed infrastructure cannot be taxed twice. 
That is mainly to do with what has been happening in the mining industry, in which payment of the duty has been 
circumvented by separating the transaction. These changes aim to cure the problem that has arisen as a result of 
major infrastructure, such as gas pipelines and the rail freight network, being statutorily severed from the land, 
which allowed that infrastructure to be dealt with separately from the land. That relates to the leakage of that 
$70 million I mentioned earlier in my contribution, in which a rail line was not considered to be infrastructure. It 
also meant that this infrastructure was treated as chattel and rendered the transfer of the infrastructure undutiable, 
unless an interest in the underlying land was also transferred, thus causing duty leakage, as transfer of chattel alone 
is not dutiable. To ensure the new fixed-to-land changes did not overreach their intended application, things have 
been removed that will not be considered dutiable: things acquired independently from the underlying land that 
the transferee will permanently remove, such as a shed or something that can be removed, even though it is fixed 
to the land; temporary construction infrastructure, like cranes; things used in a primary production business that 
are not common-law fixtures; relocatable homes at residential park sites; and things prescribed by regulation. This 
is to allow for additions to this list that have not yet been considered. As we know, when the drive for profit exists, 
decisions will be made purely to avoid paying duty. 

This bill makes derivative mining rights dutiable. These are rights granted by the holder of a mining tenement that 
allow another person to explore for and mine certain minerals on that tenement. Historically, those interests have 
been treated as an estate or interest in a mining tenement and therefore dutiable. However, following a 2014 Court of 
Appeal decision, it is now clear that, depending on the contract terms, the rights granted may or may not confer 
a legal or equitable interest in the mining tenement. If it does not, it is not “land” as defined and therefore is not 
dutiable under the act in its current form. Therefore, this bill makes contractual mining rights dutiable, as was 
originally intended. 

The bill proposes to ease the transfer of family farms between family members by extending the duty exemption 
that applies to a broader range of farming business models, which includes when the property is transferred to 
a discretionary trust of which the farmer is a beneficiary; the farming business is run by both family members and 
non-family members; and when the farming business is run by an entity in which the farmer retains an interest. 
The exemption will also apply, at the commissioner’s discretion, to a gradual transition of the farm from transferor 
to transferee to allow for cases in which it is not just a one-off thing, but can be done over a series of transactions 
or a period of time. Those are the main changes, but not the only changes, proposed by the Revenue Laws 
Amendment Bill. In addition it makes other changes. 

When a dutiable property of a partnership is transferred to a partner following the retirement of a partner, or the 
dissolution of a partnership, duty will be paid on such property transferred as exceeds the transferee’s partnership 
interest. The bill also provides for nominal duty in other areas. When property is transferred using a bare trustee—
which is a trustee whose only function is to transfer the property to the beneficiary at the beneficiary’s discretion—
provided no other person held a beneficial interest in the property in between, full duty will be payable on the 
original transfer to the bare trustee but will be reassessed and refunded, except for nominal duty, if the transfer by 
the bare trustee to the beneficiary is registered within 60 days. 

Nominal duty is assessed only when property is transferred to an administrator under the Guardianship and 
Administration Act. One other area of nominal duty is when property is transferred for subdivision and the person 
gets back all or part of the land they contributed to in the subdivision. However, if the person gets back more than 
they contributed, duty will be payable on the transfer of that additional land. To ensure the provision is used for 
only genuine, imminent subdivisions, there is a five-year time limit on the transfer back to the original owner. This 
provision was added due to the lack of specificity on subdivisions. In allowing this change to the act, subdivisions 
are not charged duty, when in reality people are adding their property into the subdivision and then taking it out; 
however, there would be no reason as there would be no change. It makes sense that nominal duty would be 
payable rather than full duty. This bill also extends nominal duty to the distribution of a deceased person’s 
partnership interest for no consideration under a will or intestacy laws. 

As we heard earlier, the bill introduces a new duties exemption for transfers of property by not-for-profit 
incorporated associations as a result of winding-up, transfer of incorporation or amalgamation. This responds to 
a 2010 Productivity Commission report recommendation that not-for-profits can change their legal form without 
onerous transaction costs, which also puts it in line with the not-for-profits not having to pay tax at the 
commonwealth level. The idea is that we respect and appreciate those not-for-profits and it makes sense to not 
further tax an organisation that is usually community-based and has no distribution of its profits anyway. 

The transfer of vehicle licences between spouses is another exemption that this bill retrospectively reinstates from 
1 July 2014. On that date, the family vehicle licence concession was abolished under an amendment to road traffic 
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laws. As the vehicle licence duties exemption applied only to vehicles that qualified for the family vehicle licence 
concession, once that concession was abolished, the duty exemption could no longer apply. The bill re-enacts the 
abolished eligibility conditions so that the exemption can continue to apply. It will apply to a car, bus or goods 
vehicle used for private or non-commercial purposes with an unloaded mass of not more than 3 000 kilograms and 
that is not a heavy vehicle as defined. The retrospective aspect works by validating any exemptions that occurred 
after 1 July 2014 and allowing affected taxpayers to apply for reassessment. That is another benefit to the 
community in making this change that was originally intended to be there in the first place. 

Private residential land tax exemptions are amended by the bill so that a parent lot that is subdivided into new lots 
ceases to be a lot for land tax purposes when the new lots come into existence, and vice versa in the case of 
amalgamation. This reform follows two cases before the State Administrative Tribunal in 2016 and 2018, which 
revealed that tying the exemption to the issue of new certificates of title, as is the case currently, can lead to 
outcomes that are neither fair to the owner nor fulfil the intention underlying the act. 

In calculating the taxable value of partially exempt land, the bill will provide for how that is calculated. For 
multistorey buildings, the commissioner will be able to consider the lettable area of the building as well as the 
underlying area of land, which reflects current practice. A land tax residential exemption will apply when a person 
with a disability lives in a home owned by their child. This is an extension of the current exemption that applies if 
the person with a disability lives in a home owned by their parent, grandparent or sibling. Parents living with their 
disabled child is becoming more common and therefore has been added into the bill. The bill inserts a provision 
into the Land Tax Assessment Act 2002, enabling retrospective regulations to be made, provided they are to the 
benefit of would-be taxpayers. This matches the state’s other tax legislation. 

The Greens will support the Revenue Laws Amendment Bill 2018. The Taxation Administration Amendment Bill 2018 
introduces several changes, none of which seem controversial. The first significant change is that instead of the 
commissioner’s new and amended practices relating to the assessment of tax being gazetted and published on the 
Office of State Revenue website and there being a statutory obligation to provide a copy to individual taxpayers on 
request, they will be published only on the website of the Office of State Revenue. I understand, and ask the minister 
to confirm—these questions have been provided in advance, so there is no need to scribble them down—whether 
this information can be downloaded for free; whether the format is simple so that it can be easily downloaded in 
a short time, even if the user’s system is clunky or has a slow download speed; whether copies will be posted out 
to individuals on request; and whether people will be able to monitor any updates via the free e-newsletter. 

The second change is that arrangements for time extensions to pay tax, or to pay by instalments, will now be able 
to include associated costs—for example, the legal costs of recovery proceedings, the cost of lodging memorials, 
the cost of withdrawing memorials or other costs that are involved. 

The third change is that if a taxpayer successfully objects to or appeals a value used in a land tax assessment and 
gets a refund or credit, interest is to be paid by the commissioner to the taxpayer on that refund. This used to 
happen under former legislation, but unintentionally fell away when the act commenced on 1 July 2003. This 
change is retrospective to that date. 

The fourth change is about dishonoured electronic payments of any state tax or duty owed, including the foreign 
owner surcharge. Currently, if payment by cheque is dishonoured on first presentation, payment is taken not to 
have been made by the due date, even if the due date has not passed yet. This triggers recovery proceedings, which 
can include the commissioner imposing a memorial on the land after it is transferred to the taxpayer, in order to 
secure the unpaid tax or duty. The bill extends this to electronic forms of payment such as credit card and direct 
debit. I understand—again, I ask the minister to please confirm this—that the protocol is that the person whose 
payment has been dishonoured will be contacted and given an opportunity to make good the payment before recovery 
proceedings are commenced, and before a memorial is imposed on the land. This needs to take into account that 
the fee for imposing the memorial is currently $140 and of course then withdrawing it costs another $140. If 
somebody has paid but it did not go through, it could have been a mistake or something else. If it is paid before 
the due date, it makes sense to contact that person first. Also, no penalty will apply unless and until the due date 
for payment passes without valid payment having been made. 

The fifth change in the bill relates to a request from the Association of Mining and Exploration Companies and 
the energy and resources lawyers organisation, known as AMPLA. For highly complicated assessments relating 
to land or mining tenements, when it will take over six months to determine the correct transfer duty payable, the 
commissioner can make an interim assessment of transfer duty. Upon payment of that interim assessment, the 
commissioner has discretion to release the duty-endorsed transfer papers so that the transfer of property can go 
ahead. That discretion is rarely exercised, however, because the commissioner then has no security for payment 
of any unpaid duty once the final assessment is completed. Industry has complained that this makes it difficult to 
conduct business. The bill resolves the problem by making it possible for the commissioner to, if the taxpayer 
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consents, lodge a memorial against the transferred property as security for payment of any further transfer duty 
owed following final assessment. Unlike other memorials, however, a memorial imposed for this reason cannot be 
enforced after 18 months of non-payment via the commissioner applying to the Supreme Court for an order that 
the land be sold. This is because the charge registered by the memorial secures duty that has not yet been assessed. 

The sixth change will permit the commissioner to also lodge a memorial on land in some new situations without 
the taxpayers’ consent to secure any transfer duty, including the foreign owner surcharge, that has been reassessed 
but not yet paid. In relation to this, I understand—I ask the minister to confirm this—that such a memorial will not 
be lodged before the due date for payment, so that the taxpayer has a reasonable opportunity to avoid incurring the 
cost of a memorial being lodged and withdrawn. The change will also secure the foreign owner surcharge on 
landholder duty that has not been paid by the due date. In this case, the memorial can be lodged against any land 
of the landholder or linked entity that was taken into account in calculating the landholder duty. 

The seventh change relates to methods of service of notice or documents on or by the commissioner. The 
commissioner has not used a fax since December 2012 when the Office of State Revenue switched to using an 
electronic web inquiry facility. The bill will therefore be updated to remove fax as a method of service on or by 
the commissioner. The other methods of service, which can include email, are retained. The provisions that set out 
when a document or notice served by the commissioner by a method other than personally is deemed to have been 
effected are also changed. Currently, non-personal service is taken to have happened, unless proved to the contrary, 
on the following business day. If service was by post, an extra four business days are allowed if the service address 
is outside WA but within Australia, or a further 10 business days if the service address is outside Australia. The 
bill will change this so that regulations will specify when non-personal service is taken to have been effected. 
Different time periods can be set for different methods of service. The reason given for this in the explanatory 
memorandum is the changes in Australia Post’s delivery times. As many of us who live in regional areas would 
know, mail is not always delivered every day; there can sometimes be three or four days between deliveries. As 
I read the provision at clause 16(3), it seems to apply to all non-personal methods of service, including email, 
delivery to the person’s business or residential address, leaving it for collection in a collection box at the 
commissioner’s office, or communicating it by other means agreed with the person. I therefore ask the minister to 
confirm that non-personal service will not be prescribed in the regulations to be sooner than the next business day, 
as currently occurs. Also, the provision that allows someone to prove to the contrary that they were not served for 
some reason has been removed. From the briefing, I understand—I ask the minister to confirm—that it is intended 
that this will be re-legislated in the regulations so that people can prove to the contrary that they were not served 
for some reason. 

That is the end of my remarks. Again, I wish to say that the Greens will support the Taxation Administration 
Amendment Bill 2018. 

HON RICK MAZZA (Agricultural) [4.06 pm]: I rise to make a few comments about the Revenue Laws 
Amendment Bill 2018, which is being debated cognately with the Taxation Administration Amendment Bill 2018. 
As was mentioned earlier, we have the two bills because under the Constitution Act 1889, bills imposing taxation 
must only deal with tax. 

I listened with interest to Hon Dr Steve Thomas, who has an extensive background in Roman taxation. It is very 
interesting to note that when the Romans conquered Egypt, they adopted their tax system on taxing goods and 
services. It was not the Romans themselves who decided to tax their people. The tax rate at the time was one to 
three per cent. I am quite envious of the fact that the Romans had such a low tax rate. In any case, it is now 2019—
sometime in advance—and our tax rates are much higher. I am not a fan of state taxes, particularly stamp duty and 
land tax, which I think are anti-enterprise taxes. Obviously, I understand that the state needs the revenue. It would 
be very good to find another revenue source other than the stamp duty and land tax that we currently apply. As 
I said, I believe they are anti-enterprise. They dampen a lot of people’s aspirations and ambitions to do business 
within the state. 

These two bills have come about because when the Duties Act 2008 replaced the Stamp Act 1921, it was explained 
to me that there were some drafting errors that opened up some loopholes. We cannot blame the commercial sector 
for taking advantage of those loopholes. Tax minimisation is obviously a prudent way to manage one’s business. 
If there are provisions within acts to minimise tax, of course people will endeavour to take advantage of that, 
particularly when there are some substantial savings. Some of the examples given to me were that a reduction in 
stamp duty of up to 50 per cent could be achieved simply by splitting the entities and then dividing what is land 
and what are chattels. The leakage, as it has been referred to, since 2013 has been estimated at around $390 million. 
A substantial amount of money has been lost through that leakage. Even though I am not a fan of state taxes, at 
the end of the day, if we are going to have state taxes, we should not have loopholes. If some people have to pay 
the tax, everybody should pay the tax. The structures that were put in place to minimise the taxes, looking at the 
slides that were given to me by the advisers during the briefing, are not terribly complex. It is really just a matter 
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of setting up another proprietary limited company and then splitting out the land and the chattels to be able to then 
reduce stamp duty. For example, a $10 million arrangement could be split into $5 million in land and $5 million 
in chattels, so that the duty is $251 000 rather than $509 000. That is a substantial reduction in the amount of stamp 
duty that someone would have to pay. 

There have been a lot of tidy ups besides that. The government is moving to close loopholes, although there will 
be some very skilled lawyers and accountants who, even with these changes, will be looking at ways to minimise 
tax. I suppose only time will tell on whether there are other avenues to do that. 

Hon Dr Steve Thomas: It is only a matter of time until they get around to doing that. 

Hon RICK MAZZA: Yes, that tends to be the way that it is. We will have to deal with those situations as they arise. 

There are also some very minor housekeeping amendments, such as no longer being able to serve notice by fax. 
I do not know many people who have fax machines these days; it is usually done by scan and email. There is also 
a change to the Australia Post service by reference to its delivery times, rather than to so many days from posting. 
That is the way it used to be done, but of course the Australia Post service is not a daily service in some places 
now, so it is prudent to move that way. With entities that are linked, if the transfer amount is below 50 per cent, 
no duty is applied. Some structures have avoided paying tax through that as well. What is interesting in this new 
bill is that if related or linked entities transfer 49 per cent of the asset, no stamp duty is payable, but if they acquire 
more—say, 20 per cent—within three years, the Office of State Revenue will go back and apply duty over the 
whole amount, which would be 69 per cent. If they buy the additional 20 per cent after three years, that does not 
apply. There are some movements there. I do not know whether someone will hold on for three years before they 
buy more of an entity. I am told by the Office of State Revenue that most people do not forecast out that far because 
they do not know what the economy is going to do, but that is one thing that they are able to do. 

The way that mining tenements work is very complex. These bills are obviously quite extensive. One thing that 
mining tenements do have at times is interim assessments, mainly because of the unknown or uncertain future of 
an asset. A request will be made for an interim assessment. At this stage, the commissioner is very reluctant to give 
an interim assessment, because if the assessment at some later stage comes in much higher, the commissioner’s 
ability to recoup that duty is diminished as they cannot put a memorial over the title. The commissioner will be 
able to give an interim assessment on the condition that there is a memorial on the title to secure the state’s revenue 
stream at some later stage. 

There is also some modernisation of the recovery provisions. My understanding is that, currently, only dishonoured 
cheques can be recovered, so if electronic payments or payments by credit card are dishonoured, the commissioner 
does not have any way of putting a memorial on a title to try to recover those moneys. That will be closed off. 

There is also the situation in which a couple of neighbours might join together with the thought of maybe 
subdividing the land at some later stage. Depending on how that transpires, if they decide not to go ahead and they 
get their own land back, no duty will apply, but if one party happens to acquire a bit of land of the other party, 
duty will obviously apply to that. Again, some other things are being tidied up. 

Some exemptions have been put into these bills. Not-for-profit organisations will have exemptions. Park homes 
will continue to have exemptions. Of course, we will be dealing with park homes in a bill that will be coming 
before us soon, although I cannot remember the name of the bill. Because there is no land content with park homes, 
there will be no duty on park homes. A lot of the people who live in park homes can be quite vulnerable. In many 
cases, people live there because it is the only way in which they can establish a home for themselves. They will be 
exempt. Property settlements for separating spouses will continue to have only a nominal duty of $20 or thereabouts. 

The scope of the commissioner as far as farming families are concerned will also be widened. At the moment, it 
is all in and once off—the entire property has to be transferred in one hit; it cannot be transitioned over time in 
a progressive way. This bill will give scope to allow for that progressive transfer for farming families. They are 
a little unique. In most cases, the asset value of the land provides a very low income for the farmer. They might be 
in a situation in which the stamp duty might be a substantial amount, which they will have to borrow but the actual 
cash flow of the farming business might not be there to support it. The widening of that scope is welcomed. We 
have, I think, 8 781 farmers in Western Australia, so there are quite a lot of them. As time goes by, they will want 
to transition their farms. Of course, some farms get sold and duty will be paid, but where the land will be passed 
on to another generation, they will be able to have some relief. 

I will support the two bills that are before us. They tidy up a lot of areas that have been of concern to the department 
in terms of the ability to put structures in place to provide loopholes to reduce stamp duty in particular. I think that 
closing those off and being able to ensure that we do not have leakage of nearly $400 million over a three-year 
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period is important. As I say, I am not a real fan of the tax, but if we are going to have the tax, we must make sure 
that we apply it to everyone. 

HON AARON STONEHOUSE (South Metropolitan) [4.17 pm]: I will be brief, as other members have ranged 
through the Taxation Administration Amendment Bill 2018 and the Revenue Laws Amendment Bill 2018 and the 
various changes to duties in this state. I will reiterate some of the remarks of the previous speaker: stamp duty and 
other duties are probably some of the worst kinds of taxes that we have in this state. They are certainly easy to 
levy. As Hon Dr Steve Thomas likes to point out from time to time, land is an easy thing to value and measure, 
and therefore to tax. 
Hon Dr Steve Thomas: It is harder to hide. 
Hon AARON STONEHOUSE: It is tangible and harder to hide, so it is easier and more expedient for governments 
to tax. But this has some real effects on business and enterprise in this state. It has some real impacts on how 
flexible people can be when they want to downsize or expand either their real estate portfolio or their business or 
enterprise. Some closures of loopholes are proposed, especially around people who have various interests in 
entities that hold land, and who avoid duty by splitting up their interest in land amongst several different entities. 
I do not have a problem with the closure of loopholes in principle, but as has already been pointed out, we cannot 
really fault somebody for trying to minimise their tax and playing by the rules that are set out before them. 
However, I generally do not have a problem with the closure of loopholes. In fact, the reinstitution of certain 
exemptions for related persons transferring a vehicle—perhaps spouses transferring a family car—is a good policy 
with which I think everyone would agree, as are exemptions for duty for farmers who are transferring farms 
between family members and putting in place plans for succession. 
What I am a little confused about is the extension of duty to what might be considered chattel infrastructure through 
statutory abrogation. I am playing catch-up here because I received a briefing only about three or four hours ago. 
I am no expert in tax law. I think a person might need to have a degree of experience in tax law to fully comprehend 
exactly what we are doing here. The extension of duty to, say, infrastructure when transferred on its own and not 
as part of a transfer of land strikes me as a little strange. I am not sure whether that policy change has been fully 
explained to the Legislative Council. I am not sure of the impetus for such a change—why we should be charging 
duty on infrastructure at all when it is not transferred as part of a land transfer and just on its own. In fact, we may 
not call it a new tax—it is merely an existing tax—but it has been extended to a new type of transaction. I think that 
fits the definition of a new tax. This is from the same party whose former Leader of the Opposition and now Premier 
made the election commitment, the election promise, that there would be no new taxes on Western Australians—
period. I do not have the quote in front of me, but I have read in this place several times. He said no new taxes on 
Western Australians—period. That was spelt out very clearly by the now Premier during his election campaign. 
Yet, we in fact have a new tax—an existing tax extended to a new type of transaction through a duty on things 
fixed to land that may not fall under the legal definition of a common-law fixture due to statutory abrogation. It is 
all pretty complex stuff for a layman like me but it sounds like a new tax to me. 
There are some other aspects of this legislation that, at least legally speaking, certainly are new taxes. That is why 
we have two separate bills here. One of these bills, the Taxation Administration Amendment Bill 2018 even says 
so in its explanatory memorandum. Due to constitutional requirements this bill imposes taxation and must be dealt 
with on its own merely as the imposition of a tax, so at least constitutionally speaking we are dealing with a new 
tax, even if we think the extension of duties to infrastructure sold separately of land is not a new tax. On that basis 
alone I am not inclined to support the bill. I note some amendments were made in the Legislative Assembly, and 
I am not too sure what those amendments address because I have not had a chance to read the Hansard of the 
consideration in detail debate in the other place. I hope the minister might be able to give me a an outline of what 
those amendments were and what they addressed. It seems to me that the original Duties Act 2008, which we are 
trying to fix here, had some problems that were not foreseen when it was passed in 2008, and we are now trying 
to address them. Of course, with the power of hindsight it is easy to see where those mistakes are and where those 
loopholes exist, but I wonder whether this bill has been given the same level of scrutiny to avoid further loopholes 
being opened or further unintended consequences. Perhaps the amendments in the other place address those in 
their intentions. Maybe we can get an idea of those; otherwise, we can perhaps look at them in the Committee of 
the Whole House. Without ranging through the entire legislation again, as members already have, I might leave it 
at that. I am not inclined to support the legislation at this point, because it includes a new tax. 
Let me just say that I am not particularly happy with the idea of debating these bills cognately, because they are 
not exactly part of a single policy, are they? We have one bill, the Taxation Administration Amendment Bill, that, 
amongst a few other things such as housekeeping amendments, gives the commissioner the ability to extract cost 
recovery for the lifting of a memorial on property when duties are reassessed. Okay, that is an interesting idea and it 
sounds okay policy wise, but what the heck does that have to do with the amendments made to the Revenue Laws 
Amendment Bill, which range from introducing a fixed-to-land model, to restoring duty on contractual mining 
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rights, to reinstating certain exemptions? They are very different policies included in what seems like one omnibus 
bill. They are very complex matters of tax law that probably should not be included in one catch-all, omnibus bill. 
Perhaps these should be debated separately, as there are various policies. 
There are some things I quite like. Exemptions to duties for related persons and family farms are great policies. 
Everyone agrees with those, but introducing a fixed-to-land model for duty is maybe not a great policy. I think that 
is potentially contentious if we can unpack the issue enough and we discuss what that actually involves, what kinds 
of things might or might not be included, and what infrastructure and assets will be captured. Why we are 
discussing these all at the same time when they are not really part of any clear, coherent, single policy that I can 
tell is a mystery to me, and I find it very frustrating, especially considering I had a briefing this morning. I have 
been unavailable for the last two weeks due to committee commitments. Maybe I could have had a briefing at an 
earlier stage, but I think other members had an opportunity to be briefed on this bill only this morning. The 
legislation has a 200-page explanatory memorandum. We got a briefing of about an hour and a half this morning 
and will possibly pass it this evening—who knows?—if that is the will of the house. I do not think that is a great 
practice. I do not think it is a great practice for the surrogacy bills we are debating. I do not think it is a great 
practice when it comes to duties and tax assessment. With that said, I will leave the rest of my interrogation for 
the Committee of the Whole. 

HON STEPHEN DAWSON (Mining and Pastoral — Minister for Environment) [4.25 pm] — in reply: 
I thank members of the chamber who have made contributions on the Revenue Laws Amendment Bill 2018 and 
the Taxation Administration Amendment Bill 2018 indicating, for the most part, their support. It is unfortunate 
that my good friend Hon Dr Steve Thomas is away from the chamber on urgent parliamentary business, because 
I appreciated the history lesson he gave us this afternoon. It was very interesting! He brought in things like the 
Roman Empire, the Knights Templar and mediaeval England. I closed my eyes for a second and pictured a Game of 
Thrones episode or perhaps a Dan Brown novel as he made his contribution. It was certainly entertaining and 
I appreciate Hon Dr Steve Thomas’s support for the legislation before us. I will endeavour to answer questions 
that have variously been raised by Hon Dr Steve Thomas, Hon Martin Aldridge and Hon Diane Evers, and I thank 
them. I also thank Hon Rick Mazza and Hon Aaron Stonehouse for their contributions. 

I did not want to take a point of order, but I make the point to Hon Aaron Stonehouse that the chamber has 
previously agreed that these bills be dealt with cognately, and, of course, it is not appropriate to dwell on a previous 
decision of the chamber in relation to that issue. However, if I can start with that issue, section 46(7) of the 
Constitution Acts Amendment Act 1899 requires that bills imposing taxation deal only with the imposition of 
taxation. This means that changes to the administrative arrangements for the assessment and collection of tax must 
be contained in a different bill from the one that imposes the tax. For this reason, the taxation administration 
amendments have been separated from the duties, land tax and payroll tax assessments. The bills are being debated 
cognately because they are complementary. The Taxation Administration Amendment Bill also contains an 
amendment that is consequential on an assent of the Revenue Laws Amendment Bill. 

I turn to a number of issues raised by Hon Dr Steve Thomas. The duty treatment of pastoral leases will not change. 
Pastoral leases are currently considered to be land and subject to duty. There have been no disputes about 
interpretation; however, arguments may arise that pastoral leases are merely a licence and not an interest in land. 
The amendments in this bill clarify that pastoral leases are land for duties purposes. 

I turn to the subdivision concession. The commissioner has allowed a nominal duty concession for transfers of 
land to facilitate the subdivision for at least 15 years. The Stamp Act provided for nominal duty to be charged on 
a conveyance that did not and would not pass a beneficial interest in property. In the context of bare trusts, the 
commissioner assessed full stamp duty on the basis that a transfer of property to a trustee conveyed the beneficial 
interest in the property from the original owner to the trustee. When the Taxation Administration Act was 
introduced on 1 July 2003, the commissioner established a new practice for transfers of property to a trustee. This 
practice provided that the commissioner would generally allow nominal duty to apply in two specific 
circumstances: firstly, when land is transferred to effect common ownership for the purposes of subdivision and 
the parties would receive the same land back after subdivision; and, secondly, when land is transferred to 
administrator as trustee for a disabled person. This practice was carried through and changed when the Duties Act 
commenced on 1 July 2008. As this concession was administered under a bare trustee concession, the bill includes 
a specific exemption for subdivisions, which is consistent with the practice of allowing nominal duty on these 
types of exemptions. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 2650.] 
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